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APPELLEES’ STATEMENT OF QUESTION 

PRESENTED 

In the opinion of appellees the question presented is: 

Whether an intervening incompetency interrupts the 
running of the statute of limitations against a cause of ac¬ 
tion for assault and battery. 
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Statutes Involved 
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Act of Congress approved March 3. 1901. 31 Stat. 1389. eh. S54, sec. 

1265 _________ 2 

District of Columbia Code. 1951 Edition. Section 12-201 -2.3.5 
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COUNTER-STATEMENT OF THE CASE 

This is an appeal from an order of the United States Dis¬ 
trict Court for the District of Columbia (A. 6) dismissing 
with prejudice a complaint for damages for personal in¬ 
juries alleged to have resulted from an assault and battery 
upon the Appellant by the Appellees on May IS, 1951 (A. 
1-2). 

On December 3, 1952, Appellant filed a complaint in the 
United States District Court for the District of Columbia 
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alleging that on May IS, 1951, he was wilfully and malici¬ 
ously assaulted by the Appellees, and that as a result he 
suffered grievous and permanent injuries and was, for a 
period of over six months, non compos mentis , as set forth 
in affidavits attached to the complaint- The affidavit of 
Martha Taylor, Appellant’s mother (A. 3) and that of 
Joseph A. Brewer, Appellant’s uncle- (A. 4) set forth that, 
based upon the personal observation and belief of affiants, 
Appellant was non compos mentis from May 30, 1951, to 
or about December 20, 1951. Appellant demanded of Ap¬ 
pellees severally and jointly damages in the amount of 
$20,000 (A. 2). 

Appellees filed a motion to dismiss the complaint on the 
ground that it failed to state a claim upon which relief 
could be granted (A.5). The court granted the motion and 
dismissed the complaint with prejudice (A. 6). 

STATUTES INVOLVED 

The Act of Congress approved March 3, 1901, 31 Stat. 
1389, ch. 854, sec. 1265; Section 12-201, D. C. Code, 1951 
Edition: 

“No action shall be brought for * • • assault, 
battery, • * • after one year from the time when 
the right to maintain any such action shall have 
accrued; * * * : Provided, That if any person en¬ 
titled to maintain any of the actions aforesaid shall 
be at the time of the accruing of such right of ac¬ 
tion • • • non compos mentis, • * * such person or 
his proper representative shall be at liberty to 
bring such action within the respective times in 
this section limited after the removal of such dis¬ 
ability, • # # .” 


SUMMARY OF ARGUMENT 

The complaint did not state a claim against the Appellees upon 
which relief could be granted because it affirmatively appeared 
therefrom that the action was barred by the statute of limitations, 
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and since no facts were alleged which had the effect of avoiding 
the bar of the statute, the action of the trial court in dismissing 
the complaint was proper and should be affirmed 

ARGUMENT 

The substance of the complaint filed below (A. 1-2) was 
that on May 18, 1951,’the Appellees committed an assault 
and battery upon Appellant with the result that he sustain¬ 
ed the damages alleged. The right to maintain the action 
was, therefore, controlled by Section 12-201, D. C. Code, 
1951 Edition (supra p. 2) which requires that any such 
action shall be commenced within one year from the time 
the right to maintain it shall have accrued. 

It affirmatively appeared from the complaint (A. 1-2) 
that the right to maintain the action accrued on May 18, 
1951. Inasmuch as the action was not commenced until the 
filing of the complaint on December 3, 1952, 1 the right to 
maintain it was clearly barred by the provisions of Section 
12-201 (supra p. 2). 

In an effort to avoid the bar of the statute, Appellant al¬ 
leged in his complaint that he was non compos mentis for a 
period of six months as set forth in the accompanying affi¬ 
davits wherein it is averred that the Appellant was non 
compos mentis from May 30, 1951, to or about December 
20, 1951 (A. 4-5). 

Assuming arguendo that Appellant was non compos 
mentis during the period May 30, 1951, to December 20, 
1951, that fact would not have the effect of tolling the 
statute of limitations since there was no pretense that such 
incompetencv existed on May 18, 1951, when the right to 
maintain the action accrued. 

It is a well-established rule that when a right of action 
has accrued and there are parties competent to sue and to 

1 On page 4 of Appellant’s brief it is said that the suit was filed on October 
29. 1952. but this is obviously incorrect. 
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be sued, the running of the statute of limitations is not in¬ 
terrupted by any intervening incompetency. DeArnaud v. 
United States , 151 U. S. 483, 38 L. Ed. 244; Bauserman v. 
Blunt, 147 U. S. 657, 37 L. Ed. 320; McDonald v. Hovey, 110 
U. S. 619, 28 L. Ed. 269; Gibson v. Ruff, 8 App. D. C. 262; 
Sgambati v. United States (2d Cir.), 172 F. 2d 297. Thus 
in the DeArnaud case, supra, appellamt sought to avoid the 
bar of the statute of limitations by showing an intervening 
incompetencv, and the Supreme Court said: 

“The claimant cannot avail himself of the sav¬ 
ing clause in the statute suspending its operation 
in favor of idiots, lunatics, insane persons, and per¬ 
sons beyond the seas, because such suspension is 
only in favor of those laboring under the specified 
disabilities at the time the claim accrued; and it is 
conceded that plaintiff’s mental incapacity did not 
begin until after his claim had accrued.” 

In Gibson v. Ruff, 8 App. D. C. 262, supra, this Court 
held, at page 267, that where an action has once accrued 
and the statute has begun to run, there being then a capa¬ 
city of suing and being sued, the statute continues to run. 

To the same effect was Larsson v. Cedars of Lebanon 
Hospital, et al., 97 Cal. App. 2d 704, 218 P. 2d 604. There 
a complaint charging negligence and malpractice was dis¬ 
missed on the ground that the action was barred by the 
statute of limitations. It appeared that approximately six 
months after the right to maintain an action accrued appel¬ 
lant was adjudicated an incompetent. The court held that 
the adjudication of incompetence did not raise a presump¬ 
tion that plaintiff had been incompetent prior to such ad¬ 
judication and that the intervening incompetency did not 
toll the statute. See also Gentile v. Hamen, 109 N. Y. S. 2d 
631; Bock v. Collier (S. Ct. Ore.), 175 Ore. 145, 151 P. 2d 
732; Battle, et al. v. Battle, et al., 235 N. C. 499, 70 S. E. 2d 
492; Maryland Casualty Co., et al. v. Seymore, et al., 233 
Ala. 464,172 So. 620. 
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An illustration of the strictness of application of the rule 
is the case of Roelefsen v. Pella , 121 Iowa 153, 96 N. W. 738. 
There the appellant became insane within several hours 
after the right to maintain the action accrued, the Court 
said: 

“ * • * From the allegation of plaintiff’s petition 
it appears that she was of sound mind when she re¬ 
ceived her injuries, that she became insane as a re¬ 
sult thereof, and that there was an appreciable 
length of time between the happening of the acci¬ 
dent and the insane condition. At the time the 
cause of action accrued—which was when she re¬ 
ceived her injury—she was of sound mind, and the 
statute then began to run. Her subsequent in¬ 
sanity did not toll the statute, nor relieve her from 
the bar thereof. Had there been no appreciable 
length of time between the happening of the ac¬ 
cident and the insane condition of mind, there 
might, possibly, be some question of her right to 
recover; but we need not speculate on this proposi¬ 
tion, for it clearly appears in this case that several 
hours intervened. * * * ” 

Appellant contends that there was a question of fact as 
to whether he was non compos mentis when the cause of ac¬ 
tion accrued. But this contention is clearly without merit 
since it was specifically alleged (A. 2-3, 5) that the Appel¬ 
lant did not become non compos mentis until May 30, 1951, 
approximately 12 days after the right to maintain the ac¬ 
tion accrued. 

Inasmuch as it affirmatively appeared that the action was 
barred by the statute of limitations (Section 12-201, D. C. 
Code, 1951 Edition) ( supra p. 2), manifestly, the com¬ 
plaint did not state a claim upon which relief could be 
granted. The trial court, therefore, did not err in dis¬ 
missing the action. 

On similar facts it was held in Berry et al. v. Chrysler 
Corporation (6th Cir.), 150 F. 2d 1002, that for the purpose 
of testing the sufficiency of the pleading averments of time 
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are material, and that when it appears from the complaint 
that the action has not been brought within the statutory 
period, a motion to dismiss is proper, even though there 
is no affirmative defensive plea or supporting affidavit. 
Rule 21(a), Federal Rules of Civil Procedure, and the fol¬ 
lowing authorities support the doctrine of the Berry case: 
Gossard v. Gossard (10th Cir.), 149 F. 2d 111; Panhandle 
Eastern Pipe Line Co. v. Parish, et ux. (10th Cir.), 168 F. 
2d 238; Berry v. Franklin Plate Glass Corp., 66 F. Supp. 
863, aff. 161 F. 2d 184, cert. den. S6 S. Ct. 76, 332 IT. S. 767, 
92 L. Ed. 357; Brictson v. Woodrough (Sth Cir.), 164 F. 2d 
107, cert. den. 68 S. Ct. 1500, 334 U. S. 849; Barnhart et al. v. 
Western Maryland Ry. Co., 128 F. 2d 709, cert. den. 63 S. Ct. 
75, 317 U. S. 671; Wright v. Bankers Service Corp. et al., 39 
F. Supp. 980, app. dis. 128 F. 2d 866; Reeves Steel Con¬ 
struction Co. v. TUem (6th Cir.), 119 F. 2d 472, cert. den. 
62 S. Ct. 181, 31 U. S. 677; Riley v. Union Pacific R. Co., 88 
F. Supp. 391, aff. 182 F. 2d 765. 

CONCLUSION 

In view of the foregoing, it is respectfully submitted that 
the order of the trial court (A. 6) in dismissing the com¬ 
plaint was proper and should be affirmed. 
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